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HAZARDOUS MATERIALS REGULATIONS
Proposed Exemption Procedures

The purpose of this notice is to propose
an amendment to Title 43, Code of Fed-
eral Regulations, to establish a new Part
107 “Procedures” and place therein a new
Subpart A “Exempiions’. Future sub-
parts to be included in Part 107 would
cover sanctions, iegistration, and pre-
exemption matters. The regulations now
being proposed would prescribe proce-
dures to be followed in applying for and
the processing of applications for ex-
emptions from the Materials Transpor-
tation Bureau's regilations governing the
transpottation of hazardous materials

" feh, except for buk transportation by

v and certain ships' supplies, govern
wovemnent of such materials by any
~a¢ of transportation.

Section 107 of Pub. L, 93-633, enacted
in January 1975, sets up certain pro-
cedural requirements for prantng of ad-
minisirative relief irci the regulations
controlling the transpertation of hazard-
ous materials to b2 1ssued under section
105 of that law. Under ¥ 107 applicants
must establish on the basis of a safety
analysis to be submitted by them as part
of their application that a level of safety
will be achieved which will (1) be equat
to or higher than that reached by follow-
ing the regulations, or «2 if there is no
existing level of cafety, be consistent
with the public interest and the policy of
Pub. L. 93-633. Unless it is shown that
an emergency requires otherwise, each
apntication Is to be made the < byecrt of
a Feders] Rezister notice and made avali-
able for pablic inspection and comment
before action is taken to grant or deny it.
The maximum period for an exemption
Is tno vears, Any anplication for renew::!
must e processed in e same manner as
an or.ginal application

An exemption, o that term is used in
section 107 and in the preposed regula-
tions, includes all forms of administrative
velief from the reguirements of the sub-
santive regulations. Until July 7, 1975,
when the authority to fsoue such relief
was contralived m o the AMater 5 Trans-
pottation 3ureals, it was < by one

“ombmation of {our of 27 Depart-
s Transporiations vperating ac-
crations (U8 ( ©Ciiard, Federad
hion Adminustration, Federal Rad!
sond Administration o Feoderand Hirky
Admimstration: widor verion
cluchimg wudver excmon

Cabels -
atinn and

special permit. Morcover, the relief was
requested, processed and granted or de-
nied under multiple procedural schemes
(See 14 CFR 11.25. 14 CFR 1035, 46 CFR
146.02-25 and 49 CFR 170130 For ex-
ample, a person secking relief from a
regulation in 14 CFR Part 103 pertaining
to air commerce could (1) petition the
Federal Aviation Administration for an
exemption under 14 CFR 11.25, (2) apply
to the Federal Aviation Administrator
for i an emergeney to a Flicht Stand-
ards District Officey for authority for
deviation, or (3 petition the Hazardous
Materals Reputations Board (cons:sting
of representatives o!f thie four operating
administrations) for a special permit for
a waiver or cxemption. The proposed
regulations would e the exclusive bod:x
of procedures for all such future admin-
istrative relief actions

The proposed regulations would de-
seribe in general terms, what must be
included in applications for exemptlions
and specify that all applications are to
he filed with the Bureau's Office of Haz-
ardous Materials Operations. Fxeept in
those situations i which an applicant
asserts that ar existing emergency re-
quires priority processing, applicatinns
weltlil have to be tiled at least 120 dayvs
belore the proposed cifective date. When
an applicanrt asserits that an existing
emerzency requires priority processing,
and snpplies sapportim facts and rea-
sons, he would have the choice of applv-
iny in the nporma! {ashion by written
submilssion or he could apply by tele
phore with a folow-un written filing
within 15 dayvs,

Upon receipt of anapplication it weuld
bo reviewed tor completoress ard dock-
eted i complete or retirnied to the ap-
plicant i inconiplete  If 1y is asserted
by tle appitcant that there s an existioe
cmergency, an nn Hate examination
at thesnppartine facts and reasons would
be condiaered and a deternnnation mace
acctoowhether o not an em
foing priority processin didl i fact et
It determmomed that 1t dod not exist, the
arploant wonld be so rotified aud the
apphication wonuli be processed o a von-
G basis, I deternuned that an emer-

cer cd:¢ exust, the appheation woald be
prac ¢ on a priovity basls in which
¢owo the ueal pubbie procecedin: I'vv -

ERAL REGISTER Dotice and opparteiity {4
public commentst could be nmitted,

The bases uponn which determination.
of existing cmergencles would be macde
are set forth in proyoced @ 1070,

Hesewnl apehicatiens wooubd He ocgh
nettoed i the « : as orynanld

Tevuived

meet the same requirements. Under the
proposed regulations the Bureau would
publish a notice of each application in
the PETErAL RrecisTER fprobably a weekly
ar bi-weekly compilation in digest form)
and afford an opportunity to comment.
If the application i{s granted, notice of
the grart would also be published.

No public hearinp, arpument or other
formal proceeding would be held on an
application before its disposition. Any
mterested person could, upon written re-
aquest, appear before an appropriate of -
ficial of the Bureau to discuss an appliea-
tion or its denial. Applications, including
their related safety analyses, and public
comments would be available for inspec-
tion in the Bureawu's puhlic docket room

An ¢xemption would be terminated
upon a determination, afier notice to the
holder, that it was no longer consistent
with the pubiic interest; that 1t is ne
longer needed because of a change in
the regulatim or that it was granted
on the Lasis of false, fravdulent or mis-
leadity representation or information
Likewice, an excmption could be sus-
rerded apon a determination that it was
1ot being exercised inaccordance with its
ierms or that new information reqguires
it to be amended Lo adeguately proect
Iife and property

The proposed effective date is Octoher
16. 1975

Interested persons arve invited to sub-
mit views and comments on the proposal
A public hearing will be held for that
pUrnpose at 930 am on August 25, 1375,
in the third fleor auditorium of Federal
Office Building 16A ‘commornly referred
ty as the FAA DBuildin located at 800
Independenca Aveny C Washingion
D.C. Irterested persons not desiring to
precent oral presentations are invited to
submit their comments i writing, Comn -
ments chould refer to the docket number
and be submitled tn: Dacket Section
Alaory Transportation BDureau, US
Coepartment of Transportation.
Point Exnilding, Washine'an, D¢
All commients rece hefcre tae
ciobuane s en September 120 1975, will
Leoeonsidersd, and vill he avatlable in
tae docket for examination both befcie
andd a'tor the ¢los e Cotnmients

: er the ¢ o dite and tho inte
for cmderation will be trenated we o
crstns far future rade ling

In con-cderation of the foreyoing it .
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the words “Except as provided in para-
graph (f1 of this section” at the begin-
ning of paragraph ‘a’, and (2) adding a
new paragraph (f) toread as follows:

tfy Petitions for exemptions or any
other Torm of administrative relief from
any requirement of this Part 146 shall
he prepared and submitted to the Dircc-
tor, Oflice of Hazardous Materials Op-
eratiors in accordance with 49 CFR
Fare, 107

S§I7003 and 170,15 [Revokhed]

3. In Title 49, Code of Federal Regula-
tions, revoke $§170.13 und 170.15.

4. In Subchapter B ol Chapter I of
Subtitle B of Title 49, Code of Federal
Regualations, establish a new Part 107
and establish therein a new Subpart A as
set ortn below.

PART 107—PROCEDURES
Sutpart A- Excemptions
Sec
0T Scepe.
ity -urpose.

107.5 Applications for exempiion,

1077 Adininistrative review  of  applica-
tions.

107.0 Determination  of  existing  emer-
rency.

10711 Processirg of applications.
1C7.13  Withdrawal cf applications,
107.15  Termination of exemptions.
1¢7.17  Availability for public inspection.

AvTrioriTy: Scc. 107 Pub. L. 93-633, 83
Stat. 2188 49 U.S.C. 1806); 18 U.S.C. B31--833;
RS 4472(11) (46 US.C. 170(11)); sec. 601
(c)y, Pub. L. 85-726. 72 Stat. 775 (49 U.S.C.
1421(c). (49 CFR 1.64 (f)—th}).

Subpart A—ZCxemptions
$107.1

This part preserihes procedures
governiing exermptions from regulations
governing the transportation of hazard-
ous materials,

§107.3

The purpose of this part is to provide
a means by whieh persons who are sub-
Ject to the requirements of this sub-
chapter, Subchiapter C of this chapter, 14
CFR DPart 103, or 46 CFR Part 61 or Part
146 may obtain administrative relief
therefrom on the basis of equivalent
levels of safety or levels of safety con-
sistent with the public interest and the
policy of the Hazardos Materials ‘I'rans-
portation Act.
$167.5

‘a4 Any person who is subject to the
requir vts of this subchapter, Sub-
chapter C of this chapter, 11 CFR Part
103, or 46 CFR Part 146 may apply (o the
Director. Oilice of Hazardous Materials
Operations (OHMO . [ur an exemption
ivom those requirentents.

by Except as provided in paragroph
rdy of this section, ecely apphieation Rled
wider this ceetion for an exemptinn or
the renewal of an exemption must-—

1) DBe submitted in triplicate to
Office of Hazardous Materials Operations,
U.S. Depsarvtment  of  ‘Trarvsporiation
Washingten, D.C 205590

2 Set Dorth the text or suh:
the regnlatinn from which the e
g sougrht;

3 State the name, address, and i
rhone nuwober of the applican:

vty Inciude a derailed descripnion of
the propo=sal including when appropriate,

Seope.

Purpose.

Applications for exempiion,

ance of
myotion

-2 -

drawings, plans, calculations. procedures,
test results, previous exemptions, approv-
als or permits, a list of csnecification
containers, if any, to be used, a list of
modified specification containers, if any,
to be used, and a description of the mod-
ifications, and any other supporting
information;

(5} State the chemical name, common
name, hazard classification, form. quan-
tity, properties, and characteristics of
the material covered by the proposal, in-
cluding composition and percentage
(specified by volume or weight) of each
cherical, it a solution or mixture;

(61 Describe all relevant shipping or
accident experience;

{7y Specify the proposed mode of
trarsportation. and any special trans-
portation controls which the applicant
considers necessary or appropriate to
compensate for any increased risks that
are likely to result if the exemntion is
granted:

(&) Specify the proposed duration or
describe the proposcd schedule of events
for which the exemption is sought;

(3) State why the applicant believes
the proposal will achiieve a level of safety
which-—

(i» Is at least equal to that specified
in the regulation from which the ex-
emption is sought, or

(i> If the regulations do not contain
a specified level of safety, will be con-
sistent with the public interest and will
adequately protect against the risks to
life and property which are inherent in
the transportation of hazardous mate-
rials in commerce;

(10 Specify any part of the informa-
tion and data submitted which the ap-
plicant requests be withheld from public
disclosure and the reason for the re-
quest: and

(11 If the applicant wants the appli-
cation to be piven priority treatment on
the basis of an existing emergency, set
forth the supporting facts and reasons,

(¢) 'To permit timely consideration, an
application which does not seek priority
trec.tment on the basis of an existing
emergency. must be submitted at least
120 days before the requested effective
date.

(dr» An application which seeks pri-
ority treatment on tiwe basis of an exist-
ing emergency may be initiated by tele-
pnone. However, it must include all of
the supporting information otherwise re-
guired by paragraph (b (2) through
(11 of this section and must be con-
firmed by the submission of a written
application within 15 days thereafter.

S U077 Administrative review of appli-
cutions.

(a1 The Inrector, OHMO, reviews each
application for an exemption or renewal
of an exemption to determine whether
1% 15 complete and conforms with the re-
qurrements of this part. Except as pro-
vidded In parcgraph (by ol this section,
this determination will be made within
a0 davs of the receipt of the application
If it s not returned to the applicant at
the end of that perind, it will be proc-
essd as provided in 2 10710 I0 an appli-
caton is retumed, the applicant will be
informed in what respects the applica-
tion is tonecomoaiete

thy If the Director. OHMO, deter-
mines that an emergency exists and that

the application is complete, it v ™e
processed on a priority basis in \
case the Director may waive tl
vistons for notice and opportuni.  or
public comment. If the Director, OHMO,
cannot determine that an emergency
exists, he notifies the applicant im-
mediately and the application, if other-
wise complete, is processed on a routine
basis.

§ 107.9  Determination of existing emer-
geney,

(a) The Director, OHMO. shall de-
termine that an emergency exists if, on
the basis of information submitted in
the application and his own investiga-
tion, he finds that- -

1) Existing conditions require the
hazardous material concerned to be
transported in cotnmerce for the pro-
tection of life or property (other than
the hazardous material to be trans-
portedr ; and

(2) The protection of life or property
to be provided by the hazardous mate-
rial weuld not be possible if the applica-
tion is processed on a routine basis.

(h) The Director, QHMO, may deter-
mine that an emergency exists if, on the
basis of infermation submitted in the
application, he finds that—-

(1) Existing conditions require the
hazarcous material concerned to be
transported in commerce to prevent or
minimize serious economic loss; and

(2) The prevention or minimiz’ ~f
serious economic loss to be prov’
the hazardous material would
possible if the application is process. ..

a rout.ine basis;

(c) In determining what constitutes
serious ecoromic loss under paragraph
(b} of this section, the Director, OHMO,
considers the nature and extent of the
expectzd loss.

§ 10711

(a) After an application for an ex-
emption or renewal of an exemption is
determined to be complete, the Director,
OHMO, dockets the application and pub-
lishes a notice in the FrpERAL REGISTER
affording an opportunity for interested
persons to comment. All comments re-
ceived before the close of the comment
period are considered before final action
is taken on an application.

(b) No public hearing, argument or
other formal proceeding is held directly
on an application filed under this part
before its disposition under this section.
However, during the processing of an
application the Director, OHMO., may
require the applicant to supply addi-
ttonal information.

¢y Any interested person may, upon
written request, appear informatly be-
fore an appropriate official of the Office
of Hazardous Materials Operations to
discuss an application for exemption or
the action taken in response to an ap-
piication.

(cdh If the Director, OHMO. deter-
mines that the application doees ; -
tain adequate justification. he ¢
and notifies the applicant in writ o
also publishes in the FEpERAL REGISTES
a notize of the denial.

ter If the Director, OHMO, delernnes
that the application convains adegune
Justifization, he grants {4 subject to suich

Processing of applications.




4s he considers necessary, and no-
v. . the applicant i writing. He also
publishes 1n the FEnERAL REGISTER it 110-
tice of the grant.

i) If the Director, OHMO), determines
that an application concerns & matter of
such general applicability and future ef-
fect as to warrant being made the sub-
jecl of rule making, he may initiate rule
making under Part 102 of this chapter in
addition to or in lieu of granting or deny-
g the application.

§107.13

(@) An applicant may withdraw an
application at any time prior to it being
finally determined. When an application
is withdrawn after publication of the no-
tice of application in the Frperal Rec-
ISTER, the Director, OHMO, publishes a
notice of withdrawal in the FeperaL Rzc-
ISTER,

(hy Withdrawal of an application does
not authorize the removal of any related
records from the dockets or files of the
E)mce ol Hazardous Materials Opera-
ions,

§ 107.15

Withdruwal of applications.

Teemination of cxemptions.
(a) An exemplion terminates accord-~

g Lo its terms but not later than Lwo
vears after the date of issuance unless

terminated sooner pursuant to paragraph
th of this section.

(b) The Direczor. OHMO, may suspend
an exemption if he determines that--

(1) An activity under the exemption is
not being performed in accordance with
the terms of the exemption: or

(2) On the basis of information not
available at the time it was granted, an
amendment to the terms of the exemp-
tion 15 necessary to adequately protecs
against risks to life and property.

tc) The Director, OHMO, terminates
an cxemption if he determines that—

1) The exemption is no longer con-
sistent with the public interest;

(2) The exemption is no longer teces-
sary because of an amendment to the
regulations; or

(3) The exemption was granted on the
basis of false. fraudulent, or misleading
representations or information,

(d) Unless the Director, OHMO, be-
lieves that immediate suspension or ter-
mination is necessary to abate the risk
of an imminent hazard, he notifies the
holder in writing and provides the holder
an opportunity to show why the exemp-
tionn should not he suspended or ter-
minated, before lie suspends or termi-
nates an exemption under paragraph i b)
or (¢ of this section.

§ 10747

tion.

Availability for public in<pee-

(a) Information relevant to an appli-
cation under this part, including the ap-
plication and supporting data, memo-
randa of informal meetings held with
the applicant or any other interested

person under § 107.11(¢). and the grant
or den:al of the application, Is available
for public inspection, except as specified
i paragraph (b) of this section, at the
Office of Hazardous Materials Opera-
tions, Trans Point Building, 2100 2nd
Streer SW., Washington, D.C. 20590.
Copics of available information may be
obtained, as provided in Part 7 of this
title.

(b Information made available for
inspection shall not include materials not
relevant to the petition that are to be
withhe'd from the public in accordanc?
with section 552y of Title 5, United
States Code.

Issned in Washington, D.C, on July 30.
1975.

ArLaN I. ROBERTS,
Director, Ofice of
Hazardous Materials Orerations.

[FR Doe.75 20261 Filed 8-1-%5:8:45 am]
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